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IN THE UNITED STATES DISTRICT COURT FOR THE  

DISTRICT OF KANSAS 

 

PHILLIP W. HOKE,   ) 

      ) 

HOLLY CHANDLER,   ) Case No.  19-4001   

      ) 

SHEENA C. HERNANDEZ,  ) 

      ) COMPLAINT FOR 

MICAH JADE KOKSAL,   ) INJUNCTIVE RELIEF, 

      ) DECLARATORY RELIEF AND 

DANIEL A. REYES,    ) DAMAGES UNDER 

      ) 42 USC § 1983 

and      ) DEMAND FOR JURY TRIAL  

      ) 

JEAN L. FERGUSON,   ) 

      ) 

  Plaintiffs,   ) 

      ) 

v.      ) 

      ) 

HERBERT J. SWENDER,   ) 

in his individual capacity and official  ) 

capacity as former President of  ) 

Garden City Community College,  ) 

      ) 

and      ) 

      ) 

GARDEN CITY COMMUNITY  ) 

COLLEGE,     )  

      ) 

   Defendants.  ) 

 

COMPLAINT 

 Plaintiffs Phillip W. Hoke, Holly Chandler, Sheena C. Hernandez, Micah Jade Koksal, 

Daniel A. Reyes, and Jean L. Ferguson, by their counsel of record, Freeman Lewis, LLC and 

Lamfers & Associates, L.C., and for their claims for relief against (i) Defendant Herbert J. 

Swender in his individual capacity and official capacity as former president of the Garden City 

Community College, and (ii) Garden City Community College state and allege as follows: 
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INTRODUCTION 

1. This action concerns several insidious and egregious violations of Plaintiffs’ 

rights under the First, Fourth and Fourteenth Amendments to the United States Constitution 

perpetrated by Defendant Herbert J. Swender, the now former president of Garden City 

Community College (“GCCC” or the “College”).   

2. In a series of mandatory-attendance meetings with all faculty and staff in 2017 

and 2018, Defendant Swender infringed and chilled Plaintiffs’ constitutional rights to speak 

freely about matters of keen public interest and concern, detained Plaintiffs without any legal 

justification, conducted and caused to be conducted an illegal search and seizure of several 

Plaintiffs’ private cell phones, and imposed a College-endorsed religion on them in violation of 

the Establishment Clause.   

3. At a January 4, 2017 in-service meeting, Defendant Swender told those present, 

which included about 250 people from the College and community, that the accreditation agency 

would soon deliver “disturbing news” about GCCC, but that he strongly disagreed with the 

accreditation team’s anticipated findings and that the team was biased and incompetent.   

4. His public disclosure of impending accreditation uncertainties for the College and 

his derision of the accreditation team were of great interest to the people of Southwest Kansas 

given the importance of the College to the region’s education, economy, and culture.  It’s no 

exaggeration to say that the accreditation agency holds GCCC’s future existence in its hands.   

5. When later that same day Defendant Swender learned that his public remarks had 

been conveyed to the media, he went into a rage.  He excoriated the faculty and staff, ordered 

them to never have contact with the media without College clearance again, and threatened to 

mete out punishment not only to the source, but to the faculty and staff at large. 
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6. Defendant Swender became abusive.  He ordered non-College employees out of 

the meeting room, the doors to the room closed, and College employees not to leave, which 

constituted an unconstitutional seizure.  Compounding these wrongs, in a crazed attempt to find 

the source of the constitutionally protected speech, he conducted or ordered others at his behest 

to conduct an illegal search and seizure of the private cell phones of the faculty and staff present.    

7. In that same in-service meeting and in several to follow, Defendant Swender 

knowingly violated the Establishment Clause by endorsing the Protestant religion as the 

College’s religion.  This forced submission to a particular religious viewpoint was not isolated, 

but pervasive and on-going during his seven-year tenure.  Brushing aside clearly established law, 

Defendant Swender intentionally and repeatedly imposed Protestant prayer upon the public 

employees at these mandatory meetings, placing on the agenda a College-sanctioned prayer by 

an Assembly of God Church pastor and declaring that pastor the “College’s Pastor”.  In one such 

meeting he also had another Protestant pastor give a 45-minute testimonial about his Christian 

values and the founding of his flourishing church in Texas.  That pastor concluded with an 

instruction to the captive audience of public employees to bow their heads in prayer and he 

invoked the Christian God in his prayer.  

8. Plaintiffs seek relief for the violations of their constitutional rights under 42 

U.S.C. §1983 in the form of compensatory and punitive damages, declaratory and injunctive 

relief, statutory attorneys’ fees, interest, and costs.   

PARTIES 

9. Plaintiff Phillip W. Hoke is a tenured theater arts instructor at GCCC.  He has 

been employed since August 2010.  From fall 2014 to the present he has been a member of the 

Faculty Senate, serving as its president from May 2018 to the present.  The Faculty Senate is an 
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elective, representative body of faculty members whose purpose is to engage in dialogue with the 

Board of Trustees, the governing body of the College, and faculty on issues of common concern, 

and to promote faculty development and professionalism.  Plaintiff Hoke attended each of the 

mandatory in-service meetings described herein. 

10. Plaintiff Sheena C. Hernandez is a tenured English instructor at GCCC and 

Division Leader for English and communication.  She has been employed since August 2011.  

Plaintiff Hernandez is also a member of the Faculty Senate, having served as a member since fall 

2015 and as its president from fall 2017 to May 2018.  She is currently an ex officio member of 

the Senate as immediate past president.  Plaintiff Hernandez attended each of the mandatory in-

service meetings described herein. 

11. Plaintiff Holly Chandler is a tenured Reading instructor at GCCC.  She has been 

employed since July 2014.  She attended each of the mandatory in-service meetings described 

herein.   

12. Plaintiff Micah Jade Koksal is a now-former employee of GCCC, having served 

as an Academic Advisor and Student Government Advisor.  She was employed from October 

2008 to August 2018.  She attended each of the mandatory in-service meetings described herein.  

13. Plaintiff Daniel A. Reyes is a journalism instructor.  He has been employed since 

July 2009.  He attended each of the mandatory in-service meetings described herein. 

14. Plaintiff Jean L. Ferguson is a tenured English-as-a-Second-Language instructor 

at GCCC.  She has been employed since August 2003.  She attended each of the mandatory in-

service meetings described herein. 

15. Defendant Herbert J. Swender was the president of GCCC from August 2011 to 

August 2018 when he resigned following public outcry over his administration of GCCC.  At all 
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relevant times, Defendant Swender was either the final policymaker for the College, having been 

granted that authority by law or delegation from the Board of Trustees through a “Policy 

Governance” resolution, and/or he was acting pursuant to the College’s practice, custom or 

policy.  He was at all times relevant hereto a government actor and subject to the constitutional 

strictures against the government’s infringement of individual rights guaranteed by the 

Constitution.  He was not a Kansas law enforcement officer.  In taking the actions alleged herein, 

Defendant Swender was acting under color of state law.  Defendant Swender is sued in both his 

individual and official capacities.   

16. Defendant Garden City Community College is a state educational entity located at 

801 Campus Drive, Garden City, KS 67846.  The College employed Defendant Swender and 

pursuant to state law and/or under the terms of his contract of employment he was granted final 

decision-making authority for the College on matters relevant to this Complaint.  The actions 

taken by Defendant Swender reflected College custom, practice or policy.  The College’s 

trustees in public meetings as recently as the summer of 2018, facing complaints about 

Defendant Swender’s governance, some of which are alleged herein and detailed in a May 8, 

2018 Faculty Senate Report to the board, have repeatedly confirmed this delegation of authority 

to Defendant Swender pursuant to their “Policy Governance”, leaving no doubt that it was their 

actual intent, custom and/or practice to recognize his edicts or acts as those of the College.  

Defendant Swender’s decisions and actions alleged herein were final, unreviewable, and not 

constrained in practice by the board of trustees.    
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JURISDICTION AND VENUE 

17. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331.  The 

Court has the authority to grant declaratory relief pursuant to the Declaratory Judgment Act, 28 

U.S.C. §§ 2201 and 2202.  

18. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b) because all 

Defendants reside in the district and a substantial part of the events or omissions giving rise to 

the claims occurred in the district.  

FACTUAL ALLEGATIONS 

GCCC’S Importance to the Southwest Kansas Community 

19. For the past 100 years, GCCC has been an integral partner in developing 

educational, economic, social, and cultural opportunities in Southwest Kansas.  The College aids 

students in developing knowledge and skills that contribute to the stability and sustainability of 

this community by offering critical vocational programs in areas such as agriculture, fire science, 

and allied health, while also preparing students to transfer to four-year universities where they 

typically perform better as juniors than native students to those institutions.  The College 

currently employs more than 250 full time faculty and staff and an additional 150 part-time 

personnel, which sustains and helps grow the economy.  Through scholarships, participation in 

federal financial aid programs, developmental education, and a dedicated cadre of well-prepared, 

committed, and professional faculty and staff, the College has given educational and economic 

opportunities to students who would otherwise have been unable to receive university-level 

instruction.   
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The Bi-Annual, Required In-Service Meetings 

20. Just before classes begin each semester, faculty and staff are required to attend an 

all-day, in-service meeting with an agenda set by the president and which he directs and presides 

over.  All Plaintiffs attended the in-service meetings described herein.  Although intended for the 

College’s faculty and staff, members of the general public, including the news media, are 

generally allowed to attend and have done so.      

The January 2017 In-Service Meeting 

21. In January 2017, about 250 including faculty and staff and several community 

members, including all Plaintiffs suing herein, attended the in-service meeting.  

A. Pastor Sheridan’s College-Sanctioned Prayer in the Morning Session 

 

22. One of the first items on the morning agenda was a prayer by “Nathan Sheridan”, 

identified in the agenda as being affiliated with the “First Assembly of God Church”.  Pastor 

Sheridan is one of two lead pastors of the First Assembly of God Church.  In accord with the 

agenda, Pastor Sheridan gave a Protestant prayer.  

B. The College’s Accreditation Problem and Defendant Swender’s Criticism of HLC  

  

23. During the morning session, Defendant Swender told the faculty, staff and other 

attendees that they would hear some “disturbing news” from the Higher Learning Commission 

(“HLC”), which was reviewing the College for re-accreditation.       

24. The College’s website explains HLC’s role:  

“The Higher Learning Commission accredits approximately 1,000 colleges and 

universities that have a home base in one of 19 states that stretch from West 

Virginia to Arizona.  HLC is a private, nonprofit regional accrediting agency.  

HLC’s mission is to assure and advance the quality of higher learning. It is 

recognized by the U.S. Department of Education and the Council of Higher 

Education Accreditation.”  
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25. Defendant Swender did not specify what the disturbing news was, but said he 

strongly disagreed with HLC’s assessment and criticized the HLC team that visited the College 

as biased and incompetent.    

26. Several months later, in June 2017, HLC placed the College on probation.  As the 

College’s website explains:  

“HLC has placed [GCCC] on Probation.  HLC took this action because it 

determined that the College does not meet HLC’s Criteria for Accreditation 

related to faculty and staffing needs, quality of education programs, assessment of 

student learning, and improvement in student retention and completion, 

institutional planning, and institutional performance.” 

 

C. The Importance of Accreditation, the Dissemination of Defendant Swender’s 

Comments, and the Media’s Coverage of the Issue 

 

27. That there would be disturbing news about the College’s accreditation and that the 

College’s president was criticizing HLC’s anticipated negative assessment to an audience of 250 

was of great public interest and concern.  Without accreditation, student’s credits from GCCC 

will not transfer to most other higher-learning institutions, degrees will not be recognized for 

professional licensing, etc.  Federal funding of programs and financial aid to students are 

contingent upon satisfactory accreditation.  The very future existence of GCCC depends on its 

being re-accredited.       

28. On information and belief, someone in the audience of 250 recorded Defendant 

Swender’s comments about HLC, and the recording was soon thereafter received by KSN in 

Wichita, which disseminates news throughout much of Kansas, including Southwest Kansas.  

29. At the end of the morning session, the in-service meeting moved to the Clarion, a 

nearby hotel/convention center, for lunch.   
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30. Reflecting the public interest in the matter, soon after the morning session broke 

for lunch, on information and belief, KSN contacted the College about the College’s 

accreditation and Defendant Swender’s remarks concerning same.         

D. A Lunch-Time Prayer 

 

31. At the beginning of lunch, a faculty or staff person gave another Protestant prayer.   

E. Defendant Swender’s Tirade Against the Faculty/Staff, Threats of Punishment, and 

Execution of an Unreasonable Search and Seizure 

 

32. At some point during the lunch, Plaintiff Hoke went to the dessert table, where he 

encountered Defendant Swender, who appeared very upset.   

33. Defendant Swender took Plaintiff Hoke’s cell phone without explaining his 

purpose, opened it, looked at the open phone and then returned it to Plaintiff Hoke.  Plaintiff 

Hoke had an expectation of privacy in his phone and Defendant Swender’s conduct was invasive 

and extremely odd.   

34. Defendant Swender asked if Plaintiff Hoke was his friend.  Plaintiff Hoke said 

that he was.  

35. Bewildered at such a strange encounter with his boss, Plaintiff Hoke returned to 

his table at which several other faculty and staff members were sitting.   

36. Defendant Swender went to the podium at the front of the room, ordered all non-

College affiliated individuals to leave, all faculty and staff to stay, and the doors closed.  

37. He then ordered the employees, again without explanation of his purpose, to 

unlock their phones and give them to the person on their right.  Plaintiffs Hoke, Chandler, 

Koksal and Reyes complied with this command out of fear that he would retaliate against them if 

they did not.    
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38. For the next 10 or 15 minutes, assuming that one or more of the faculty or staff 

had been the source of the dissemination to the media of his remarks, Defendant Swender 

castigated the faculty and staff, and threatened them with retaliation.  He called Kristi Tempel in 

public relations to the podium, who told them of communication from KSN asking for comment 

on Defendant Swender’s statement regarding accreditation and HLC.   

39. Defendant Swender reprimanded faculty and staff for communicating with the 

news media without clearance from the College.  This reflected the College’s overbroad, written 

policy:   

“All news releases, photographs or public service announcements, and news 

media contacts, concerning GCCC events, students or programs should be issued 

or cleared by the Director of Marketing Public Relations; or in the case of athletic 

programs, by the Director of Athletics. . . .”    

 

40. During his tirade, Defendant Swender sought to enforce the overly-broad 

unconstitutional policy with threats and intimidation:   

a. He told the faculty and staff that there is no anonymity and that he would find 

the source and punish him or her.    

b. Not always making sense, he nonetheless clearly conveyed the message that 

he was angry at the disloyalty shown him despite all the benefits he had 

bestowed on them.  He promised to punish anyone, at any time, for reporting 

on his public comments.  He ordered in absolute terms that no one ever 

communicate with the media again without College clearance. 

c. Defendant Swender made clear that disloyalty would carry a cost, promising 

that the person responsible “would pay.”  Treating them like children he 

conveyed that he was teaching them a lesson, which was demeaning and 

humiliating. 
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d. Defendant Swender asked if the faculty and staff trusted those around them 

enough to put their jobs in their colleagues hands, because someone had 

disclosed information to the press and jeopardized all of their jobs.   

e. He demanded someone confess, holding the faculty and staff hostage as he 

ranted on, and telling them he would stay until someone did confess.  No one 

dared leave the room.   

f. Plaintiffs were coerced to remain in the room because of his threats, which 

were real and menacing, knowing his reputation of vindictiveness toward 

employees who he felt were disloyal.    

41. After this rant, Defendant Swender carried out an illegal search and seizure, 

ordering everyone to inspect the phones they had been given to determine the identity of the 

source.  He said, in words or effect, “Now two people know who contacted the media.  The 

person that sent the message and the person who is reading it now.  But a third person is about to 

know because you’d better tell me within the hour.”      

42. All the cell phones of Plaintiffs subject to the illegal search were private phones, 

not College-issued phones.  All the cell phones contained a treasure trove of private information, 

such as pictures, text messages, emails, financial information, and contacts.   

43. All Plaintiffs subject to the illegal search had a reasonable expectation of privacy 

to the information stored on their private cell phone.   

44. Each Plaintiff subject to the illegal search felt extreme anxiety about someone 

looking at their private information and violated by this unreasonable, coercive intrusion into 

their privacy. 
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45. Given the anger Defendant Swender displayed and his threats of retaliation, to 

include firing, many of the faculty and staff complied with Defendant Swender’s dictate, opening 

their phone, handing it to their neighbor and looking inside the phones they had been handed.  

46. Faculty or staff who obeyed their boss’s order to search the phones of their 

colleagues were compelled to act and did so as unwilling agents of Defendant Swender. 

47. Those present could not leave the room without risking their employment based 

on charges of insubordination.  The fears of retaliation and unlawful termination were real and 

caused Plaintiffs mental anguish, emotional distress, anxiety, and humiliation with the prospect 

of economic harm.   

48. The search and seizure were illegal for at least three independent reasons.  First, 

the object of the search – to determine who had exercised their constitutionally-protected right to 

communicate with the media information of keen public interest conveyed openly in a public 

setting – was illegal.  Second, given that the remarks were given to approximately 250 people, 

including both College and non-College community members, there could be no reasonable 

suspicion, much less probable cause, that any particular faculty or staff person disseminated the 

recording to the media; put otherwise, a 1 in 250 chance that a search will uncover evidence of 

purported wrongdoing is clearly not reasonable suspicion.  Third, Defendant Swender clearly had 

no lawful authority to hold Plaintiffs against their wills with threats of negative job consequences 

to ferret out someone who he felt was disloyal.   

49. After this meeting, over the next year, Defendant Swender punished Plaintiffs, 

faculty and staff for their perceived transgression by requiring them to produce excessive and 

unnecessary HLC paperwork, in some instances throwing away their perfectly good work 

product without reason and ordering them to redo it.      
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The August 2017 In-Service Meeting with 

Two More College-Sanctioned, Protestant Prayers 

50. In August 2017, there was another mandatory-attendance, in-service meeting.  

Again, Pastor Sheridan representing the First Assembly of God Church was listed on the meeting 

agenda and gave the Protestant prayer at the beginning of the meeting.  Again, a faculty or staff 

member gave a Protestant prayer before lunch. 

 The January 2018 In-Service Meeting 

A. Pastor Sheridan’s Prayer and Defendant Swender Naming Sheridan the “College’s 

Pastor” 

 

51. In January 2018, there was another mandatory-attendance, in-service meeting.  

Again, the agenda listed Pastor Sheridan of the First Assembly of God and he gave the Christian 

invocation at the beginning.   

52. At this meeting, Defendant Swender declared Pastor Sheridan to be the “College’s 

Pastor”. 

53. From the commencement of his tenure as College president in 2011 through the 

January 2018 in-service meeting, it was Defendant Swender’s universal practice to arrange for 

multiple Protestant prayers and only Protestant prayers to be given at the in-service meetings.  

B. Talk by Pastor Griffin Giving Protestant Witness to his Successful Protestant Life  

 

54. Also, on the 2018 meeting agenda was a talk by another Protestant pastor, Ricky 

Griffin, a friend of Defendant Swender from Texas.  Pastor Griffin spoke for about 45 minutes, 

providing Protestant witness to his life and his founding of a successful church in Texas.  Pastor 

Griffin closed his remarks with a directive that all present “bow your heads in prayer” and 

receive God’s blessing.  He then prayed a Protestant prayer. 
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55. The repeated Protestant prayers, the requirement to bow heads, the talk by Pastor 

Griffin, and the declaration of Pastor Sheridan as the College’s Pastor disturbed Plaintiffs and 

violated their constitutional rights.  They felt very uncomfortable that their employer, a public 

entity, was trying to establish Protestant Christianity as the College’s Religion.  They were also 

concerned that if they showed any aversion or disagreement they would be retaliated against in 

the terms and conditions of their public employment.  This was particularly true because of 

Defendant Swender’s well-known reputation for vindictiveness and spitefulness, and his 

obsession with having complete and unfettered control over the College faculty and staff.       

CLAIMS FOR RELIEF 

FIRST CLAIM FOR RELIEF 

42 U.S. C. § 1983 

FIRST AND FOURTEENTH AMENDMENTS – UNCONSTITUTIONAL  

INFRINGEMENT OF SPEECH AND EXPRESSION 

 

All Plaintiffs v. Herbert J. Swender in his Individual and Official Capacities  

and GCCC 

 

56. Plaintiffs repeat and reallege all averments set forth above.  

57. Defendant Swender acted under color of law in depriving Plaintiffs of their First 

Amendment right to free speech and expression.  

58. Defendant Swender’s remarks about accreditation and his criticism of the 

accrediting agency to a large audience of College employees and community members were of 

keen public interest given the importance of accreditation to the College and the College’s 

importance to the economic, social, educational and cultural life of Southwest Kansas.  

59. Under the circumstances, the dissemination of his remarks to the media was 

constitutionally protected activity.  
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60. Defendant Swender infringed and chilled Plaintiffs’ right to free speech and 

expression by among other things: (a) castigating all faculty and staff attending the January 2017 

in-service meeting for a dissemination to the media of his remarks about the accrediting agency’s 

expected “disturbing news” and his criticism of the accreditors as biased and incompetent; (b) 

threatening punishment for the dissemination; (c) ordering the faculty and staff to never speak to 

the media about College affairs without prior clearance from the College;  (d) ordering all 

College employees present not to leave; (e) searching the cell phone of Plaintiff Hoke; (f) 

ordering those present to rifle through their neighbor’s phone to determine who had disseminated 

to the media; and (g) causing them to do unnecessary paperwork in connection with HLC 

accreditation.    

61. The castigation, punishment, intimidation, seizure and searches were especially 

egregious as applied to Plaintiffs, none of whom disseminated the recording to the media.  His 

mandates have had a chilling effect on their right to speak to the media about matters of public 

importance and has caused Plaintiffs anxiety, humiliation, and other forms of emotional distress.   

62. Defendant Swender’s effort to find and punish the source for constitutionally 

protected speech was in accord with the College’s overbroad, written policy which mandated that 

all contact with the news first be cleared with the College.  

63. That such action violated the First Amendment to the Constitution was clear in 

2017 when these acts were taken.  

64. That policy remains in place to this day.  Therefore, there is a very real prospect 

of a continuing constitutional violation if a declaratory judgment and injunction are not entered.    

65. The actions were taken with recklessness and in callous disregard of, or 

indifference to the rights of Plaintiffs.  
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66. As a direct and proximate result of this illegal conduct, Plaintiffs suffered 

compensable damages, including being required to do hours of unnecessary make work, 

emotional distress, mental anguish, humiliation, anxiety, and fear of retaliation. 

SECOND CLAIM FOR RELIEF 

42 U.S.C. § 1983 

FOURTH AND FOURTEENTH AMENDMENTS –UNLAWFUL  

SEARCH AND SEIZURE 

 

Seizure Claims by All Plaintiffs and Search and Seizure Claims by Plaintiffs Hoke, Koksal, 

and Reyes v. Herbert J. Swender in his Individual Capacity 

 

67. Plaintiffs repeat and reallege all the averments set forth above. 

68. Defendant Swender violated all Plaintiffs’ fourth amendment rights, as applied to 

states through the fourteenth amendment, to be free of unreasonable seizure, when he ordered all 

outside individuals to leave the meeting room, closed the doors, told the employees he was 

locking the doors, and ordered that no one was to leave.  This seizure of the persons was not 

justified at inception and constituted an unconstitutional detention for an extended period of 

time.  

69. Defendant Swender again violated Plaintiffs Hoke, Koksal and Reyes’ fourth 

amendment rights, as applied to states through the fourteenth amendment, to be free of 

unreasonable searches and seizures, when, in his crazed attempt to identify the source, he 

conducted and ordered others to conduct a search and seizure of private cell phones at a 

mandatory-attendance meeting at which he forbade them to leave.   

70. All Plaintiffs were held under duress, fearing that he would follow through on his 

threats, and that any refusal to comply with this autocrat’s order would result in firing or other 

serious negative employment consequences.   
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71. Plaintiffs Hoke, Koksal and Reyes handed their unlocked phones to colleagues 

who searched them.  They experienced feelings of outrage, embarrassment, and humiliation at 

having to submit to this extraordinary invasion of their privacy.       

72. Defendant Swender undertook this unlawful search and seizure of employees and 

their private cell phones for the illegitimate purposes of chilling constitutionally protected speech 

and out of personal spite and vindictiveness.    

73. The right of the faculty and staff to be free of unreasonable searches and seizures 

by a college president gone wild over a perceived disloyalty of one of 250 employees, who 

communicated with the media about a matter of great public interest, was at the time 

unquestionably a clearly established right.  Defendant Swender had no law enforcement 

authority, no court order, no exigent circumstance, no probable cause, no reasonable suspicion, 

and/or no rational basis whatsoever to detain and search these employees under these 

circumstances.   

74. Defendant Swender had no right to lock employees in a room, tell them they 

cannot leave, make them surrender their cell phones and hold them there for a quarter hour or 

more all the while threatening to retaliate and damage their economic welfare.   

75. The actions were outrageous and taken with recklessness and in callous disregard 

of, or indifference to the rights of the faculty and staff.  

76. As a direct and proximate result of the unlawful search and seizure, Plaintiffs 

suffered compensable damages in the form of mental anguish, emotional distress, anxiety, 

embarrassment, and humiliation.   
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THIRD CLAIM FOR RELIEF 

42 U.S.C. § 1983 

FIRST AND FOURTEENTH AMENDMENTS – UNCONSTITUTIONAL 

ESTABLISHMENT OF PROTESTANT RELIGION 

 

All Plaintiffs v. Herbert J. Swender in his Individual Capacity 

 

77. Plaintiffs repeat and reallege all the averments set forth above.  

78. The Establishment Clause embodies a judgment, born of a long and turbulent 

history, that, in our society, religion must be a private matter for the individual, the family and 

the institutions of private choice.  In the words of Thomas Jefferson, the clause against 

establishment was intended to erect a “wall of separation between church and state.”    

79. Under all the circumstances, including, without limitation, (a) the mandatory 

nature of the in-service meetings, (b) the repeated inclusion of Protestant prayers by Nathan 

Sheridan and others on the official agenda, (c) Defendant Swender’s declaration that Pastor 

Sheridan was the “College Pastor”, and (d) Pastor Griffin’s testimonial talk, especially his 

concluding with an invocation to a Christian God and calling on all the attending public 

employees to bow their heads in prayer, an objective observer would conclude that the College 

was proselytizing and endorsing the Protestant religion.      

80. The actions were taken with recklessness and in callous disregard of, or 

indifference to the rights of Plaintiffs.  

81. That such action constituted a violation of the Establishment Clause of the 

Constitution was clear in 2017 and 2018.     

82. As a direct and proximate result of this Establishment Clause violation, Plaintiffs 

suffered compensable damages including mental anguish, emotional distress, anxiety and 

humiliation.   
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PRAYER FOR RELIEF 

With respect to Claim for Relief #1  -- Compensatory and punitive damages in an 

amount to be determined at trial, a declaration that the College policy with an absolute 

prohibition against faculty or staff speaking to the media about College matters without College 

clearance is overbroad and violates the First Amendment as applied here, and an injunction 

against further unconstitutional enforcement of this policy. 

With respect to Claim for Relief #2 -- Compensatory and punitive damages in an 

amount to be determined at trial and a declaration that the alleged conduct constituted an illegal 

search and seizure.  

With respect to Claim for Relief #3 – Compensatory and punitive damages in an 

amount to be determined at trial and a declaration that the alleged conduct constituted 

unconstitutional establishment of religion.  

With respect to all three Claims for Relief -- Costs, statutory attorneys’ fees, interest, 

and such other relief as the Court deems just and proper.  

Plaintiffs demand a jury trial on all issues so triable. 

Designation of Location for Trial: Topeka 

s/ Robert Y. Lewis      s/ Jean Lamfers 

Robert Y. Lewis   # 26985     Jean Lamfers   # 12707 

Attorney for Plaintiffs      Attorney for Plaintiffs 

Freeman Lewis LLC      Lamfers & Associates, L.C. 

309 ½ Main Street, Suite 105     7003 Martindale 

Garden City, KS 67846     Shawnee, KS 66218 

Phone (646) 306-2145     Phone (913) 962-8200 

Fax (212) 980-4055      Email jl@lamferslaw.com 

Email rlewis@freemanlewis.com 
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